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ENVIRONMENTAL PROTECTION COMMISSION  
OF HILLSBOROUGH COUNTY 

 
 

MANUEL CRIOLLO and TAMMY CRIOLLO,  
 
   Appellants, 
 
vs.    EPC Case No. 20-EPC-015 
 
PEDER JOHNSEN and  
ENVIRONMENTAL PROTECTION COMMISSION 
OF HILLSBOROUGH COUNTY 
 
 Appellees.   
________________________________________________/ 
 
 

FINAL ORDER 

 
In accordance with Chapter 84-446, as amended, Laws of Florida (EPC Act) and Chapter 

1-2, Rules of the EPC, a hearing was held on February 18, 2021 for the Joint Motion to Dismiss 

and Motion for Summary Order and the assigned Hearing Officer submitted her Recommended 

Order (RO) to the Environmental Protection Commission of Hillsborough County (EPC) on March 

15, 2021.  The Recommended Order is attached as Exhibit 1.  No exceptions were filed by either 

party.  On April 15, 2021, this matter came before the Commissioners of the EPC for review and 

issuance of a final order. 

BACKGROUND 

 
1. Pursuant to the Amended and Restated Interlocal agreement between the Tampa 

Port Authority (TPA) and the EPC dated June 23, 2009 (TPA Delegation Agreement) the EPC was 

delegated the TPA’s authority to process dock permit applications in accordance with the Chapter 

95-488 (TPA Enabling Act) and the TPA’s Submerged Lands Management (SLM) Rules. 

2. On November 5, 2020, the EPC Executive Director granted the Appellee SJW Group, 

LLC’s application for a Minor Work Permit 69410 (Permit) for the construction of a pier on 

jurisdictional lands (submerged lands) at 2216 S. Occident Street, Tampa, Florida (Property), which 

is adjacent to Appellants’ property 
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3. The Appellants filed an appeal challenging the issuance of the permit.  Shannon 

LaFrance was assigned as the Hearing Office to the case.  An evidentiary hearing was scheduled for 

April 28, 2021. 

4.  Appellees SJW and EPC filed a Joint Motion to Dismiss and Motion for Summary 

Order on January 20, 2021. A motion hearing was held on February 18, 2021, via electronic video 

platform, to formulate final agency action on the Appellee SJW’s application for marine 

construction activities in jurisdictional waters. 

5. The Hearing Officer subsequently issued a Recommended Order (RO) on March 

15, 2021 and transferred the case to the Commission to render a Final Order. 

6. The Hearing Officer recommended the Commission to authorize issuance of the 

Permit. 

7.  On March 26, 2021, Appellee SJW filed a Motion for Substitution of Parties 

pursuant to Rule 1.260(c), Florida Rules of Civil Procedure requesting the Commission substitute 

Peder Johnsen in place of SJW.  The Commission Counsel, on behalf of the Commission, issued 

an Order granting SJW’s Motion for Substitution of Parties. Peder Johnsen is reflected as Appellee 

in this Final Order. 

 

STANDARDS OF REVIEW FOR RECOMMENDED ORDERS 

 
8.  Pursuant to sections 1-2.35(c), (e) and (f), Rules of the EPC: 

(c)  If no exceptions are timely filed, the Commission shall adopt the Hearing Officer’s 

findings of fact, and shall make appropriate conclusions of law, and render a Final Order. 

(e)  The Commission may reject, reverse or modify a finding of fact only if it finds that the 

fact is not supported by substantial competent evidence in the record. 

(f)  The Commission shall affirm, reverse, or modify the Hearing Officer’s findings of fact, 

make appropriate conclusions of law, and promptly render a written Final Order thereon, provided 

that the Commission shall not take any action which conflicts with or nullifies any provision of 

the EPC Act or the rules enacted pursuant to said act. 

9.  The EPC local regulatory programs are not subject to Chapter 120, Florida Statutes 

(Administrative Procedures Act), but for purposes of EPC administrative hearings Chapter 120 

jurisprudence is persuasive at a minimum. 
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10. The agency reviewing the RO may not reject or modify the findings of fact of a 

hearing officer unless they are not supported by substantial competent evidence in the record.  

Section 1-2.35, Rules of the EPC and Charlotte County v. IMC Phosphates Co., 18 So. 3d 1089 

(Fla. 2d DCA 2009). The term “competent substantial evidence” does not relate to the quality, 

character, convincing power, probative value or weight of the evidence.  Rather, competent 

substantial evidence refers to the existence of some evidence (quantity) as to each essential element 

and as to its admissibility under legal rules of evidence. See e.g., Scholastic Book Fairs, Inc. v. 

Unemployment Appeals Comm’n, 671 So. 2d 287, 289 n.3 (Fla. 5th DCA 1996).  

A reviewing agency may not reweigh the evidence presented at a final hearing, attempt to 

resolve conflicts therein, or judge the credibility of witnesses. See e.g., Rogers v. Dep’t of Health, 

920 So. 2d 27, 30 (Fla. 1st DCA 2005); Belleau v. Dep’t of Envtl. Prot., 695 So. 2d 1305, 1307 

(Fla. 1st DCA 1997); Dunham v. Highlands County Sch. Bd., 652 So. 2d 894 (Fla. 2d. DCA 1995).  

These evidentiary-related matters are within the province of the hearing officer, as the “fact-finder” 

in these administrative proceedings. See e.g., Tedder v. Fla. Parole Comm’n, 842 So. 2d 1022, 

1025 (Fla. 1st DCA 2003); Heifetz v. Dep’t of Bus. Regulation, 475 So. 2d 1277, 1281 (Fla. 1st 

DCA 1985).  Also, the hearing officer’s decision to accept the testimony of one expert witness 

over that of another expert is an evidentiary ruling that cannot be altered by a reviewing agency, 

absent a complete lack of any competent substantial evidence of record supporting this decision. 

See e.g., Peace River/Manasota Regional Water Supply Authority v. IMC Phosphates Co., 18 So. 

3d 1079, 1088 (Fla. 2d DCA 2009); Collier Med. Ctr. v. State Dep’t of Health and Rehabilitative 

Services, 462 So. 2d 83, 85 (Fla. 1st DCA 1985); Fla. Chapter of Sierra Club v. Orlando Utils. 

Comm’n, 436 So. 2d 383, 389 (Fla. 5th DCA 1983).   

A reviewing agency thus has no authority to evaluate the quantity and quality of the 

evidence presented at an administrative hearing, beyond making a determination that the evidence 

is competent and substantial. See, e.g., Brogan v. Carter, 671 So. 2d 822, 823 (Fla. 1st DCA 1996). 

However, scrivener’s errors may be amended when the record reflects accurately. Britt v. 

Department of Professional Regulation, 492 So. 2d 697, 699 (Fla. 1st DCA 1986). 

11. An agency has the primary responsibility of interpreting statutes and rules within 

its regulatory jurisdiction and expertise.  Public Employees Relations Commission v. Dade County 

Police Benevolent Association, 467 So. 2d 987 (Fla. 1985).  However, a hearing officer reviewing 

an administrative action must interpret such statute or rule de novo and may not afford deference 
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to agency interpretations. FLA. CONST. Art. 5 § 21. Additionally, a “District Court of Appeal 

reviews an agency's conclusions of law de novo and reviews the record to determine whether 

competent substantial evidence supports the agency's decision[.]” G.R. v. Agency for Persons with 

Disabilities, 45 Fla. L Weekly D 2684 (Fla. 3d DCA 2020) unpublished. Furthermore, agency 

interpretations of statutes and rules within their regulatory jurisdiction do not have to be the only 

reasonable interpretations.  It is enough if such agency interpretations are “permissible” ones. 

Suddath Van Lines, Inc. v. Department of Environmental Protection, 668 So. 2d 209 (Fla. 1st DCA 

1996). 

FINDINGS OF FACT 

12. No exceptions were filed challenging the validity of the Hearing Officer’s findings

of fact in the Recommended Order. In accordance with section 1-2.35(c), Rules of the EPC, the 

Commission shall adopt the hearing Officer’s findings of fact, with correction to the two 

scrivener’s errors below, because the findings of fact are supported by competent substantial 

evidence and no exceptions were timely filed.  

13. Scrivener’s error. A scrivener’s error is contained in Paragraph 2 of the RO and

is revised as follows: “TPA has regulatory authority over the waters proposed for the access pier 

and is the permitting agency for the work proposed. TPA has delegated Minor Work Permit 

authority and administration of Minor Work Permitting to the EPC pursuant to an Interlocal 

Agreement under Section 8 of the EPC Act.” 

14. Scrivener’s error. A scrivener’s error is contained in Paragraph 3 of the RO and

is revised as follows: “The pleadings and evidence include the original and revised permit 

applications; the Notice of lntent to Issue Minor Work Permit, No. 69410, dated November 5, 

2020; the Notice of Appeal dated January 3, 2021; the SJW and EPC Motion; and the Appellants 

response dated January 29, 2021 (hereinafter "Response"). The aforesaid documents constitute 

Record provided with this Recommended Order.”  

CONCLUSIONS OF LAW 

15. No exceptions were filed challenging the validity of the Hearing Officer’s

conclusions of law in the Recommended Order.  The conclusions of law do not conflict with or 

nullify applicable provisions of law. 
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16. The Permit meets the standards of the EPC Act, Chapter 1-11 (Rules of the EPC),

Tampa Port Authority’s Enabling Act, and Submerged Lands Management Rules. 

In accordance with the vote of the Environmental Protection Commission of Hillsborough 

County on April 15, 2021, it is 

ORDERED that: 

A. The Findings of Fact and Conclusions of Law in the Recommended Order (Exhibit

1) are adopted in their entirety with correction of the scrivener’s errors in Paragraph 2 and

3 of the Findings of Fact.

B. The Recommended Order’s “Recommendation” section is AFFIRMED and the

Notice of Intent to Issue Minor Work Permit 69410 is APPROVED.

NOTICE OF RIGHTS 

Any party to this order has the right to seek judicial review of this Final Order in accordance 

with Section 9 of the EPC Act and the Administrative Procedure Act, Chapter 120, part III, Florida 

Statutes, 1961 by filing a notice of appeal under rule 9.110 of the Florida Rules of Appellate 

Procedure with the clerk of the Environmental Protection Commission, EPC Legal Department, 

3629 Queen Palm Dr., Tampa, FL 33619, and by filing a notice of appeal accompanied by the 

applicable filing fee with the Second District Court of Appeal.  The notice of appeal must be filed 

within 30 days from the date this order. 

DONE and ORDERED this 19th day of April, 2021, in Hillsborough County, Florida. 

ENVIRONMENTAL PROTECTION  
COMMISSION OF HILLSBOROUGH COUNTY 

________________________________________ 
Mariella Smith, Chair 

cc:   Shannon LaFrance, Esq., Hearing Officer 
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CERTIFICATE OF SERVICE 

I CERTIFY that a true copy of the foregoing was sent via electronic mail to Manuel and 

Tammy Criollo (Appellants) at tcriollo@yahoo.com, Kevin Reali, Esq., (Counsel for Appellee Peder 

Johnsen) at kreali@stearnsweaver.com,  and Ricardo Muratti (Counsel for Appellee EPC) at 

murattir@epchc.org on this 19th day of April 2021. 

ENVIRONMENTAL PROTECTION 
COMMISSION OF HILLSBOROUGH COUNTY 

_________________________________ 
Ruth “Beth” Barthle, Esq. 
3629 Queen Palm Dr. 
Tampa, Florida 33619 
Florida Bar #1022454 
Telephone:  (813) 627-2600 
Email:  barthler@epchc.org  
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mailto:murattir@epchc.org
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